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COMMENTS COMMENTS 

should it arise, it would present several novel features not hereto- 
fore settled. 

It is contended in Edwards v. Mfg. Bldg. Co., 27 R. I., 248, that 
a landlord owning an elevator is not a common carrier, nor is he 
bound by the same degree of care that is imposed upon common 
carriers, but must exercise only reasonable care for the safety of 
those who enter his premises. He is not like a common carrier, 
but his duties are limited to those who have contracted with him 
for the use of his premises, or those who have business with his 
tenants. The above view is also held in Shattuck v. Rand, 142 
Mass., 83. 

In conclusion, it might be said that the numerical preponder- 
ance, including the Federal court, is without a doubt in favor of 
holding elevators and common carriers to the same liability, yet it 
appears that the position taken by the courts of New York, Michi- 
gan and Rhode Island is far from being unsound or unjust, and 
in many cases may be conducive to justice. 

DEVOTIONAL EXERCISES IN THE PUBLIC SCHOOLS AS INTERFERING 

WITH RELIGIOUS FREEDOM. 

The Constitution of the United States provides that no religious 
test shall ever be required as a qualification to any office or pub- 
lic trust under the United States. U. S. Constitution, Art. VI. 
It also provides that Congress shall make no law respecting the 
establishment of religion, or the free enjoyment thereof. U. S. 
Constitution, Amend. I. These provisions do not establish reli- 
gious freedom within the common meaning of the term. It is 
not their purpose to secure to every person the right to worship 
according to the dictates of conscience. They only intend to 
remove the matter of religion or worship, man's duty to his Crea- 
tor, from the cognizance of the civil Government. And even in 
this they go no further than to limit the actions of Congress. They 
do not undertake "to protect the religious liberty of the people of 
the states against the actions of their respective State govern- 
ments." Cooley: Prin. of Const. Law, Chap XIII, Sec. I. 

The states, left free to adjust religious liberty as they saw fit, 
have without exception made provision by constitutional guaran- 
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ties to their subjects. Ibid. These constitutional restrictions pro- 
vide not for a system of religious toleration, but for a system of 
religious equality, respecting all religions, without favor, dis- 
crimination or distinction, so long as they do not offend the com- 
mon sense of public decency or extend their teachings to the sanc- 
tion of things which in a Christian land are generally looked upon 
as contra bonos mores. It is true that in addition to this policy 
of religious equality, these restrictions also exempt the citizens 
from compulsory support and attendance of religious worship as 
well as restraints upon its free exercise, never forgetting, how- 
ever, that it must always be borne in mind that the prevailing 
religion of the country is Christian. Vidal v. Girard's Ex'rs. 
2 Howard (U. S.), 127. 

The courts have often been called upon to determine from these 
constitutional restrictions against compulsory support of religion 
and from the constitutional guarantee of religious freedom, 
whether or not the Bible can be used in the public schools. These 
cases have almost without exception involved the consideration of 
two questions, namely: Is the Bible a sectarian book? and does 
the use of it in the exercises of the schools convert the school 
building into a place of worship, so that the school patron as a 
taxpayer is thereby being compelled to support a religious institu- 
tion? The Supreme Court of Illinois in a recent case, The People 
ex rel. Ring v. The Board of Education of School District 24, 
92 N. E. (Ill.), 251, held, in over-ruling a decision of the lower 
court, that the reading of the King James version of the Bible in 
the school was a violation of both these restrictions. While this 
decision is in harmony with the result reached by the Nebraska 
courts in State v. Scheve, 65 Neb., 853 and the Supreme Court 
of Wisconsin in State v. District Board,' 76 Wis., I77, it was dis- 
sented to in a strong minority opinion by two of the judges of the 
court, and it seems evident that the weight of authority favors the 
minority opinion. 

The leading case upon this subject is Donahue v. Richards, 38 
Me., 379. In this case a regulation of the school board required 
that a portion of the Protestant version of the Bible be read each 
morning and that during such reading the pupils be required to 
bow their heads and remain quiet and orderly; no pupil was 
required to attend this part of the exercise against the wish of his 
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parent or guardian. The court held that the school board had 
authority to make such a regulation for the school if they saw fit, 
and that they were justified in expelling a pupil from school who 
refused to abide by the regulation. Such a regulation, they said, 
was not in violation of the Constitution and did not constitute 
sectarian worship. 

The same question came before the Massachusetts court in an 
early case, and the court gave it as their opinion that a school 
committee have legal power to pass a rule requiring a school to be 
opened by reading from the Bible and praying every morning, 
that during such prayer each child shall bow his head, excusing 
any scholar from these exercises whose parent or guardian 
requests it, but that any pupil whose parents refuse to make the 
request and who refuses to obey the rule may be expelled from the 
school. Spiller v. Inhabitants of Woburn, 12 Allen (Mass.), 
127. 

The use in the public schools for fifteen minutes at the close of 
each day's session as a supplemental text-book on reading of a 
book entitled Readings from the Bible, which is largely made 
up of extracts from the Bible, emphasizing the moral precepts of 
the Ten Commandments, where the teacher is forbidden to make 
any comment and is required to excuse any pupil from that part 
of the session whose parent or guardian requests it, is not a viola- 
tion of the constitutional guaranty of religious freedom or ex- 
emption from compulsory worship. Mandamus proceedings to 
stop it will be refused. Pfeiffer v. Board of Education of Detroit, 
I 8 Mich., 560. 

The Supreme Court of Iowa, Afoore v. Monroe, 64 Iowa, 367, 
refused to grant an injunction at the instance of a taxpayer whose 
children were not required to be present or take part in such ex- 
ercises to restrain the reading and repeating portions of the Bible 
in the school where his children attended, and declared that a 
statute which provided that the Bible should not be excluded from 
any school or institution, no pupil being required to read it con- 
trary to his own or his parents or guardian's wishes, is not a 
violation of the constitutional guaranty of religious freedom. 

It seems also that even the Illinois court has heretofore been in 
accord with this principle. In the case of North v. The Trustees 

I47 



YALE LAW JOURNAL 

of the University of Illinois (a school supported by appropria- 
tions by the State), 137 Ill., 296, the court held that a rule requir- 
ing the students to attend chapel exercises, which consisted of 
brief sessions of reading the Bible, repeating the Lord's prayer, 
and singing religious hymns was not a violation of the Constitu- 
tion, and that the exercises were not sectarian. The court refused 
writ of mandamus to permit a student who had been expelled for 
non-compliance with this rule to re-enter the University. 

There is, perhaps, no book that is so widely used and so highly 
respected as the Bible; no other that has been translated into as 

many tongues; no other that has had such marked influence upon 
the habits and life of the world. It is not the least of its mar- 
velous attributes that it is so catholic that every seeming phase of 
belief finds comfort in its comprehensive precepts. There are 
many translations of it. The anthenticity of parts of some of the 
editions are disputed by different denominations, while there are 
some persons who doubt that any of it is the inspired word of 
God; yet it remains that civilized mankind generally accord to it 
a reverential regard, and all who study it carefully admit that it 
is, from any point of view, one of the most important of books. 
That it, or any particular version of it, has been adopted by 
one or more denominations as authentic, or by them asserted to be 
inspired, cannot make it a sectarian book. Hackett v. Brookville 
School District, I20 Ky., 608, 6i6. 

A law is not unconstitutional because it may prohibit what one 
may conscientiously think right or require what one may con- 
scientiously think wrong. The civil law knows no religion or 
form of religion as such as having any binding effect against 
its will as constitutionally expressed. It regards all religions as 
having equal rights. It goes no further than to recognize the 
Supreme goodness of a Sovereign Ruler of the Universe. Its 
doctrine is the supremacy of the people and that all free govern- 
ments are founded on their authority and for their benefit. The 
basic principle of all Republican Government is the right of the 
majority of the people to establish, through the legislatures, the 
general rules or laws of conduct for the citizens of that govern- 
ment, and it is inconsistent with such a form of government that 
any citizen, or body of citizens less than a majority, shall be legally 
absolved from obedience to those rules because they may conflict 
with his or their conscientious views of religious duty or right. 
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It is injecting religious controversy into the Civil Government 
when that is the very thing from which these constitutional 
guaranties sought to keep it free. Donahue v. Richards, supra. 
It is not the object of these provisions to insure the aid of the 
courts to propagandists who would take upon themselves the mis- 
sion of destroying the influence of the Bible. Moore v. Monroe, 
supra. 

THE RIGHT OF PRIVACY. 

In Jeffries v. New York Evening Journal, I24 N. Y. Supp., 780, 
the plaintiff sought to enjoin the defendant from using the plain- 
tiff's name, portrait or picture in, or in connection with, a so- 
called biography or life history of the plaintiff. Plaintiff relied 
upon section 5' of the Civil Rights Law, which prohibits the use 
of any person's name, portrait or picture, without his consent, 
for advertising purposes, or for purposes of trade. It was held 
that a person's picture is not used for advertising purposes, or 
for purposes of trade, unless it is a part of an advertisement, nor 
is it used for purposes of trade, within the section, when merely 
used for dissemination of information, and not for commerce or 
traffic. 

That the individual shall have full protection in person and 
property, is a principle as old as the common law. As Judge 
Cooley states it, "he has the absolute right to be let alone." 
Cooley on Torts, third ed., p. 29. None of the great commentators 
mention a "right of privacy." The courts are by no means uni- 
form upon the point, therefore in many of the states, where the 
right is denied to exist as a legal doctrine, civil rights laws are 
passed. 

A close analysis of all the English cases cited in support of the 
right, show that they turned upon property or contract rights. 
In order that an injunction may issue to restrain the defendant 
from using a plaintiff's name, the use of it must be such as to 
injure plaintiff's reputation or property. Dockrell v. Dougall, 78 
L. T. R., 840. In Prince Albert v. Strange, I M. N. & G., 23, the 
queen and prince having made some etchings and drawings for 
their amusement, decided to have copies made from the etched 
plates, for presentation to their friends. The workman employed 
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